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CIVIL LIABILITY AMENDMENT BILL 2004 
Second Reading 

Resumed from 18 August. 

HON JOHN FISCHER (Mining and Pastoral) [11.22 am]:  I will briefly comment on this Bill.  The Civil 
Liability Act 2002 was initially the Government’s response to the then perceived problem of increasing public 
liability insurance premiums following a number of disastrous events that impacted adversely on the ability of 
the insurance industry to maintain liquidity and stability.  At the time, the Government labelled the situation as a 
market failure, but what it really boiled down to was the perceived need of various groups to protect their own 
backyard.  In particular, I refer to various members of the accounting and medical professions who were caught 
out in their dealings with the public and with high-flying institutions such as HIH Insurance.  The bleep went up 
that the Government had to do something about it or insurance premiums would go through the roof and put 
businesses and voluntary organisations out of business.  However, we must not forget the insurance companies 
here, because they are just as culpable as the businesses they insure.  There is no doubt that the inefficient and 
greedy insurance companies involved were only really concerned about two things; that is, reducing the extent of 
their liabilities and protecting the jobs of their overpaid executives.  It was a classic case of capitalising profits 
and socialising losses.  As the member for Kingsley in another place mentioned on 8 May 2003 during the 
debate on the 2003 amendments - 

In an article in The Australian Financial Review, Justice Ipp indicated he believed -  

. . . “no doubt that one of the causes of the insurance crisis was the negligence, incompetence 
or greed - or perhaps a combination of all three - of the insurance companies”.  

Members will recall that Justice Ipp was the co-author of the report upon which the legislation is based.  One the 
underlying facts that has not been advertised is that the legislation effectively took court processes out of the 
equation in most cases, the effect of which has been to give the insurance companies reduced costs in arriving at 
the quantum of any payout.  On the flip side, this has been done without reducing premiums.   

When the 2002 Bill was debated in this House, I said - 

We are debating legislation that will take away or reduce the rights of virtually everyone.  I find it 
outrageous, and I cannot help wondering why the major parties are so quiet about the real effects of this 
Bill.  In the past 23 years alone, insurance companies have collected premiums in excess of payouts on 
public and product liability totalling $5.7 billion.  

I went on to say that - 

Brendan McCarthy, the director of operations of the Chamber of Commerce and Industry of Western 
Australia gave evidence to a parliamentary commission of inquiry on 14 July 1998.  He said that 
insurance companies manipulated their outgoings in order to alter their perceived profits.  Until 
insurance companies provide Parliament with concrete evidence under oath that they are in fact losing 
money, I will continue to believe that they are manipulating the events of 11 September and 12 October 
to their own ends. 

I concluded by saying - 

In addition, until insurance companies can guarantee a reduction in premiums, I do not believe we 
should support this legislation.  

I have seen nothing since to change that view.   

The Civil Liability Amendment Act 2003 was introduced on the premise of further reducing insurance premiums 
by changing the common law rules of negligence, capping liabilities, replacing joint and several liability with 
proportionate liability, protecting good Samaritans, and making an apology not an admission of guilt.  Again, on 
the face of it, these are laudable ideas, but when it boils down to it, who reaps the most benefit?  The answer is 
the greedy insurance companies and the high-flying professions.  We must also not forget that to date the 
amendments have all gone through without the Government being able to give any assurance that the legislation 
will produce that much-touted reduction in insurance premiums for the man on the street and community 
organisations.   

Now we have more amendments to the Civil Liability Act.  We really do have to hand it to this Government: it 
certainly knows how to play things out to extract the full political benefit.  However, I cannot help wondering 
why all these amendments were not included in the original Bill.  In other words, I wonder what little game the 
Government is playing at this time.  I must question what other amendments will come forward, or are the 
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professions and the insurance companies currently satisfied with the Government’s attempt to maintain their 
financial security?   

Members would be aware that I have previously expressed considerable reservations about the workers’ 
compensation legislation and how it operates to make it harder for the man on the street, whom this Government 
purports to represent, so that a balanced result can be achieved when injuries occur in the workplace.  There is no 
doubt that the workers’ compensation legislation goes hand in hand with the Civil Liability Act as a means of 
reducing the costs to the insurance industry and to the professions.  I doubt whether any member has heard of an 
example of an insurance company having withdrawn from the workers’ compensation field.  The insurance 
companies will not do that, of course, because their profits continue to rise.  The same situation applies to the 
civil liability field.  All this Government has achieved is an increase in the profits of the insurance companies 
involved, and a reduction in the number of liability cases against professionals who have the capacity to render 
horrific consequences through either incompetence or negligence.  I presume that all Australians feel the same as 
I do and abhor the trend of litigation in this country towards the situation that currently exists in the United 
States.  Some of the cases I have read about in the US are ludicrous.  However, I do not believe that this 
Government’s approach is the answer.  I hasten to add that I do not know what is the answer.  Nevertheless, I 
have a firm view that the answer is not to let the insurance companies and professionals get richer at the expense 
of the public, which cannot access a better alternative.  A better, more balanced and simple approach must be 
taken to reduce the liabilities of the insurance companies and professionals that will not be at the continued 
increasing expense of the insured.  There is still no doubt in my mind that the insurance companies and the 
professionals are having a lend of this Government and of this Parliament.   

The Civil Liability Amendment Bill 2004 merely continues the love affair that the Government is having with 
the insurance companies and the professions.  We are told that this Bill has two objectives: to introduce a new 
evidentiary test to apply to the standard of care required of health professionals, and to make further provision 
for proportionate liability.  The first objective is a case of looking after another group of professionals that does 
not want its competence questioned by outsiders.  The Government has caved into the health professionals by 
seeking to take the issue of negligence away from the courts and place it in the hands of the professionals’ peers.  
If the matter affected me, I would do the same thing because it would reduce my legal expenses and ensure that I 
could almost never be proven to be negligent.  I will bring another matter out into the open.  As is the case with 
most professional bodies, individuals within health professions are extremely reluctant to point the bone at 
another person of the same ilk or who works within the same profession.   

Hon Nick Griffiths:  Only witch doctors point the bone!   

Hon JOHN FISCHER:  There are a few of those around - some are in the Government!  Ministers do that too, do 
they not?  Therefore, it is easy to imagine that were a health professional faced with a case of negligence, he or 
she would need only to round up a couple of friends in the profession who would say that the alleged negligent 
practice was usual practice.  It has been suggested to me that under the scenario to which I have just referred, the 
matter would be taken to court and the plaintiff would present an expert professional witness to argue that the 
alleged negligent practice was not usual practice.  I do not know whether that is different from the existing 
situation.  It is probably very similar.  Why change it from the situation in which an outside person or body of 
people effectively adjudicates on what are or are not the negligent practices of health professionals?  I believe 
that the provisions of this Bill that relate to health professionals are one of the trade-offs that the Government 
negotiated with health professionals during the recent attempts to reduce hospital costs.   

I turn to proportionate liability.  I agree in principle that the old concept of joint and several liability can be 
harsh.  However, let us examine who is dealt with harshly by that concept.  From the plaintiff’s side a situation 
could arise in which the case of negligence is made against five defendants who are equal participating partners 
in an accounting firm.  Usually a partnership agreement sets out the sharing arrangements of profits, assets and 
liabilities.  In the case of equal partnership, obviously the partners would agree to share the profits, assets and 
liabilities, and that agreement would extend also to legal liability.  From the plaintiff’s point of view, he or she 
would have the opportunity of getting satisfaction through legal action from all or any of the parties in the 
accounting firm.  This appears to be fair and reasonable because even if partner A undertook the harmful or 
negligent action that gave rise to the action, the other partners also would enjoy the benefit of profits that arose 
from that action.  In that context it could be argued that the other partners would be harshly dealt with by the 
joint and several liability concept.  This harshness could be made worse if only one of the other partners had 
sufficient financial support to satisfy any court order for reparation or damages.  Some might argue that there is 
no equity in that.  However, consider the situation of the joint and several liability concept being replaced with 
one of proportionate liability.  In this case the plaintiff would have only one course of action available: to sue the 
partner that caused the harm even if the other partners would have reaped the rewards of the single partner’s 
actions.  If that partner had insufficient assets and financial support etc to satisfy a court order for reparation or 
damages, the plaintiff would be highly disadvantaged and harmed yet again.  In the second case the Civil 
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Liability Act would appear to quash the legality of the partnership agreement.  I wonder whether the minister has 
given any consideration to the need to possibly amend the Partnership Act 1895 to achieve the concept of 
proportionate liability to make it much fairer in such instances.  In that respect, and in the context of the example 
that I have outlined, it is my view that the participating partners are employees of the accounting firm, which, in 
turn, is owned by the partners.  It is my understanding that the employees of a company, or even a partnership, 
that causes harm upon which an action lies for reparation or damages, are not personally actionable.  Therefore, 
it seems reasonable to adopt that approach in this situation.  It certainly would seem to be a fairer manner in 
which to act.   

In summary, in my view there is no doubt that this composite legislation was promoted to the Parliament and the 
public as a means by which public liability insurance premiums in particular would be reduced.  I regret to say 
that in my view that claim has not been achieved in any manner.  What was not acknowledged to the Parliament 
and the public is that the real purpose of this composite legislation is to reduce the extent of the liabilities of 
insurance companies and to protect the jobs of their overpaid executives.  I regret to say that I believe that aim 
has been achieved.  In these circumstances, I am unable to support the Bill.   

HON NICK GRIFFITHS (East Metropolitan - Minister for Housing and Works) [11.39 am]:  I thank Hon 
Peter Foss for his support of the Bill, and I thank Hon Dee Margetts for her observations and Hon John Fischer 
for his contribution.  I will deal firstly with Hon John Fischer’s contribution.  I note the perspective from which 
he views the so-called insurance crisis in the wake of the collapse of HIH Insurance and other developments.  I 
understand that.  He expressed similar views when we dealt with the Bill’s two predecessors.  I understand 
where he is coming from.  I do not want to go over the general events that gave rise to what Governments around 
Australia have collectively put forward in recent years.  However, I suggest to the House that a very concrete 
result has occurred regarding the collection of measures that have been put in place, of which this Bill is a part; 
namely, that premiums are lower than they otherwise would be.  However, further, this Bill deals with two areas: 
the application of the Bolam test to health professionals and proportionate liability.  Irrespective of anything to 
do with matters of availability of insurance, insurance premiums, insurance crises or matters of that kind, the two 
principles in this Bill amount to good law.  They should occur irrespective of what is happening to insurance 
generally.  The Bolam test seeks to take us back to what the law was some years ago.  At that time the law 
worked very well.  It is a very fair and reasonable test, and it provides for certainty.  The proportionate liability 
proposal is one that will enable not just business and the professions but also anybody in our community to 
function better.  It is a very sound principle and a very significant advance. 

Hon John Fischer referred to timing.  Matters evolve.  It was a matter of reaching agreement.  It must be borne in 
mind that we are dealing with all Governments in Australia seeking to update their laws.  There was considerable 
debate.  There have been a number of ministerial conferences, which I should point out to the House also 
involved local government.  A local government representative was at every one of the ministerial conferences, I 
think, and I attended all of them on behalf of the State of Western Australia.  Matters do not happen overnight.  It 
may be that there will be further changes in the law proposed.  We do not have these issues set in stone.  It may 
be that some of the changes that were made previously are not quite right; they may need to be amended.  I 
accept that.   

I will now turn to some of the matters raised by Hon Peter Foss.  He foreshadowed amendments, which I note he 
has now caused to be placed on the supplementary notice paper.  I do not want to touch on those in any great 
detail, but I will touch on the issue.  Hon Peter Foss was concerned about why there is a restriction in the Bill to 
certain types of, as he put it, health professionals.  I will deal with the policy behind that, and it is this: the Bill, 
as currently drafted, will provide greater certainty.  A change in the definition of the kind proposed by Hon Peter 
Foss - we will debate the detail probably in a few moments - is considered to have the potential to result in 
debate and argument about which professionals fall within the scope of the Bolam test and who constitutes the 
peer professionals.  At the end of the day, somebody will pay for that. 

Hon Peter Foss:  Courts have managed that for years. 

Hon NICK GRIFFITHS:  We will debate the details in a moment.  However, at the end of the day, somebody 
will pay for that. 

Hon Peter Foss:  I am sorry; that logic is wrong, and I will tell you why. 

Hon NICK GRIFFITHS:  I am sorry the member has that view.  The proposition that Hon Peter Foss raised in 
his second reading contribution - I will not deal with the particulars of the amendments that he has caused to be 
placed on the supplementary notice paper following on from those observations - will make the situation more 
open-ended.  It will lead to greater uncertainty and, therefore, greater risk. 

The next issue raised by the honourable member concerned the operation of proposed section 5PB(2).  He 
referred to how the Bolam test would operate.  I refer to the wording of proposed section 5PB(2), which states - 
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Subsection (1) does not apply to an act or omission of a health professional in relation to informing a 
person of a risk of injury or death associated with - 

Then it goes on to use other words.  The key words are “act or omission of a health professional in relation to 
informing”.  The policy that is being applied is that the Bolam test is not to relate to the provision of information.   

Hon Peter Foss made observations about proportionate liability.  That is not a matter at issue, save, of course, in 
respect of Hon John Fischer’s observations.  Hon Dee Margetts asked three questions yesterday. 

Hon Peter Foss:  Can you give me your explanation of why that exception has been made? 

Hon NICK GRIFFITHS:  It was a judgment call - a matter of policy, if I can put it that way.  The Government 
considered that people should have the right to be informed.  There is a distinction between an operation on an 
arm or a leg, or diagnosing an ailment, and providing information. 

Hon Peter Foss:  I believe the High Court will resile from this and move back closer to the Friern Barnet test.  I 
am concerned that the exceptions in proposed subsection (2) will prevent it from following it back, if you see 
what I mean.   

Hon NICK GRIFFITHS:  Hon Peter Foss may be right. 

Hon Peter Foss:  That concerns me.  It might freeze the law as it is now in the non-Friern Barnet -  

Hon NICK GRIFFITHS:  The member is speculating, and I suppose I would be speculating if I were to respond. 

Hon Peter Foss:  I was not speculating. 

Hon NICK GRIFFITHS:  The member is speculating about the behaviour.  I say this through you, Madam 
Deputy President. 

The DEPUTY PRESIDENT (Hon Kate Doust):  Order!  Perhaps Hon Peter Foss would let the minister conclude 
his remarks.  If the minister wants to go into any detail, he might wait until we get to the committee stage. 

Hon NICK GRIFFITHS:  I will take your advice, Madam Deputy President.  Perhaps we could take that further 
in committee, which I trust we will go into shortly.  I will just deal with the points raised by Hon Dee Margetts 
before concluding.  Hon Dee Margetts asked what will be the expected impact on patients.  She asked whether it 
will be neutral or positive and whether it will reduce the level of care.  The position is that litigants will have a 
better idea of where they stand at an earlier stage.  I suggest that the Bolam test will not leave patients worse off.  
It will provide greater certainty.  Patients will also be better off, because it will encourage health professionals to 
be involved in practice to a greater extent than would otherwise be the case.  I do not want to cause shudders on 
the part of Hon John Fischer, but I argue that it might also lead to greater benefits if patients do not have to 
undergo every extreme procedure or test, which somebody has to pay for.   

Hon Peter Foss:  It has led to iatrogenic complications, which have arisen from defensive medicine. 

Hon NICK GRIFFITHS:  Defensive medicine is expensive.   

Hon Peter Foss:  And dangerous.   

Hon NICK GRIFFITHS:  It can be dangerous.  Those are the benefits that relate to the first question.  The next 
question asked whether there was any guarantee that the amendments would reduce premiums for medical 
professionals.   

Hon Paddy Embry:  Do you think it will reduce the costs, minister?   

Hon NICK GRIFFITHS:  The real test is whether under the Bolam measure the costs will be greater than would 
otherwise be the case.  I suggest that the rate of increase has been a lot less than was experienced in the past.  
When one looks at matters overall, the rate has slowed.  Given that the rest of Australia is moving down this 
path, if Western Australia does not, our health professionals will find themselves in a different insurance market 
from health professionals in other parts of Australia.  Their accessibility to insurance will be reduced.  In 
situations in which accessibility to insurance is reduced, experience has shown that supply and demand pressures 
inevitably cause greater premium prices to be paid. 

Hon Peter Foss:  The classic one is reduced obstetric services in the country.   

Hon NICK GRIFFITHS:  I was dealing with the premium issue.   

Hon Peter Foss:  That is because of the premiums.   

Hon NICK GRIFFITHS:  That is an effect of what has occurred so far.  This will go a great degree towards 
addressing that issue, as Hon Peter Foss has properly pointed out.   
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The next question was whether the State Government can put pressure on insurers to deliver reduced insurance 
premiums.  It has been practice for insurers to attend the ministerial meetings that have taken place over the past 
few years at which they have been grilled by ministers.  Matters have been put to them to this effect, face to face.  
However, at the end of the day, the regulation of insurance is undertaken by the Commonwealth.   

Hon Peter Foss:  It is also a world market.   

Hon NICK GRIFFITHS:  I note that it is a world market.  The regulation of insurance in Australia is undertaken 
by the Commonwealth.  Many factors relate to insurance prices.  I am just dealing with Hon Dee Margetts’ 
question.  The Premier has written to the Prime Minister calling on him to use the Commonwealth’s powers to 
ensure that the benefits of tort law reform flow to consumers.  I am in a position to advise the honourable 
member that the commonwealth Treasurer recently said in a speech to the insurance industry that if evidence 
indicated that insurers were not passing on the benefits of reform, the Australian Competition and Consumer 
Commission would consider seeking further powers to effectively monitor premium prices.  I suppose I should 
not be giving the position of the federal Government, but that is what the federal Treasurer has said.   

Several members interjected. 

Hon NICK GRIFFITHS:  I am just about to conclude. 

In that context, I am advised that the position of the federal Opposition is that it proposes to amend the Trade 
Practices Act to enable the ACCC to fine companies up to $10 million if they fail to pass on the benefits of the 
law reforms designed to bring down the price of indemnity insurance.  The honourable member asked a question 
on this issue and, given that this matter is regulated by the Commonwealth, I have taken advice on the stance of 
both the current federal Government and the alternative Government.  If the House sees fit to pass the second 
reading of the Bill, some matters can be dealt with in committee.  I commend the Bill to the House.   

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Kate Doust) in the Chair; Hon Nick Griffiths (Minister for Housing 
and Works) in charge of the Bill. 

Clause 1:  Short title - 
Hon PETER FOSS:  I had a longish association with insurance and insurance law during my years in practice.  
In fact, it was my principal area of practice.  I not only handled insurance claims on behalf of insurers - that is 
where I started out - but also was involved in writing insurance policies and acting for the insurance industry 
itself; I acted for reinsurance underwriters, wrote policies and looked at the whole question of how the insurance 
market worked and how to write appropriate risk cover.  It is interesting to note how the market has changed 
over that period.  It is interesting to see who has left the market.  I remember a number of instances in which 
insurance companies went broke.  They generally went broke because they did not make provision for making a 
profit.  There was a time when everyone chased insurance business just to get the premium.  The idea was that 
the insurance companies would not budget to make a profit on their insurance underwriting but would budget to 
make a profit on investing the premiums, pending any payout on a claim.  I can say with some confidence that 
every company that did that went out of business eventually, either catastrophically or having to retire hurt.  
Very few people would forget the shock that went through the insurance market when Lloyd’s was virtually 
decimated by the liability insurance it incurred in North America.  That had serious repercussions on the capacity 
of the market.  It also indicated that insurance could be very hazardous in the area of liability.  As a result of that 
some of the insurance conditions have tightened considerably so that people do not get caught by what is called 
long tail business.  Liability is long tail business. 

I mentioned yesterday medical insurance that was provided for many years at about £50 a year.  That premium 
was based on the fact that insurance companies were getting a certain number of claims and charging enough to 
meet those claims.  What they did not allow for was claims 20 to 30 years down the line coming up with huge 
amounts of money.  In fact, it seems to be the larger claims that are left for a long time.  There are two reasons 
that such claims are so big and that the tail is often the biggest part.  The longer claims are left, the more that 
they are likely to be inflated.  There are two reasons for that.  First, general damages awards are going up and the 
person, by virtue of not having got back to work or on with whatever his or her life happened to be, has greater 
expectations.  Second, people who are more seriously injured tend to take longer to get through their claim.  
Small claims get through earlier and big ones occur later.  People who are in the insurance business and do not 
provide properly for that tail get very badly caught.   

The Government had an insurer in this State that, unlike every other insurer, was providing quite differently.  
The State Government Insurance Office got badly caught, I think through bad advice from the then Crown 
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Solicitor, on the amount at which it should be valuing workers’ compensation.  SGIO was millions and millions 
out in the valuation of workers’ compensation claims.  It all looked nice but unless liability was properly 
assessed, liability insurance could come along and bite people very badly on the backside. 

There is a very serious problem with capacity in Australia.  A very small proportion of insurance is taken in 
Australia.  For a time Australian reinsurance could produce quite good values.  If America tried to place 
reinsurance, it got an extra write-up instantly because the liability situation in America was so bad.  There was 
always an almost 100 per cent write-up on the reinsurance premium simply because of its liability regime.  
Australia had a much better liability regime, which was much closer to that in the United Kingdom.  That was 
the case until the High Court got to handling it.  When the High Court got in there, it not only widened the 
circumstances under which people could be found liable, but also gave a series of tests that were so vague that 
they in themselves became a hazard.  A shippers conference dealt with the cost of dealing with claims.  The 
shippers found that the cost of handling claims that went to litigation was three times the amount of the total 
claims made.  They often paid the claim because it was cheaper than handling a claim.  It was cheaper to settle 
and pay out the claim and get a bit of goodwill.  If they fought a claim, even if they won, they were down three 
times.  The economics of it started to become quite clear.  The whole process of dealing with claims can be so 
expensive that it becomes the major cost.  In Australia that certainly became the case.  That could be seen in 
professional indemnity insurance premiums.  My legal firm’s premiums skyrocketed.  Capacity became 
important.  My firm had extremely large top-up cover because the firm was very large indeed.  It had hundreds 
of partners and thousands of employees.  Dealing with billion dollar contracts was certainly not an unusual 
situation.   

How much does one insure for?  One does not really know.  One must try to cover one’s own assets and have 
something left over.  The essential thing about my firm’s situation was that we eventually reduced our cover 
because the capacity just was not there.  It was not that it was not available at a price; it was not there.  
Underwriters were not prepared to give that size top-up cover to legal firms, so it was not possible to get it.  I do 
not know whether members realise what it is like to not be insured.  I do not have any problem with ministerial 
responsibility or collegiate responsibility in Cabinet.  I have been there.  Every day when I was a partner of a law 
firm I knew that partners, lawyers and unqualified people were going to work that day, making decisions and 
doing work for which I could be liable for every single asset that I had.  I am quite used to taking that very real 
responsibility for the acts of other people.  It does not concern me because I have been there and done that.  
However, I did like to have a bit of insurance.  It is certainly of concern when one knows that one’s partners are 
dealing with situations involving billions of dollars and one might have $100 million worth of insurance.  I think 
that everybody knows the case of the firm of Allen, Allen, Hensley - it was a special case because of the nature 
of the loss - in which partners had to dip in their pockets for about $1 million each.  It welcomed those who had 
just joined the firm.  They had not even made any money when they suddenly had a liability to find $1 million 
out of their pocket.  That is the reality that people face. 

Hon John Fischer:  What was it held up for? 

Hon PETER FOSS:  It was defalcation.  Its London partner shot through with a very large estate.  Somebody 
made a mistake.  People run the risk that others may make a mistake and they may be liable.  What do they do?  
Why have car insurance or any other form of insurance?  It is because people know they are not infallible.  They 
have insurance for peace of mind.  They would not get much peace of mind if they could not get insurance.  If 
they went along to place their car insurance and an insurer said that he did not have the capacity to insure a car 
but would insure it for about a quarter of its value, that might be a good idea because people would drive around 
the streets a little more carefully knowing full well that they did not have full insurance.   

Doctors on the other hand had another problem.  They had a problem with the statute of limitations.  The 
problem was the question of where was the end point at which a person could sue.  If a baby were injured at 
birth, the time would not even start to run until that person had reached a certain age, which I believe is 20 years 
past the age of majority.  Potentially, 30 years later doctors could be sued.  That is exactly what happened.  A 
gynaecologist in Perth received a writ 37 years and 364 days after a child suffered injury at birth.  The 
gynaecologist was able to deal with it.  He had retired.  Since 1991 I have not earned money or incurred 
liabilities by actively practising law.  However, I maintain insurance.  It costs me $1 500 a year to get that 
insurance.  That is what it costs me a year, because I must have a practice certificate to get the insurance and I 
must have insurance to get the practice certificate.   

Hon Paddy Embry:  That is for past liability, is it? 

Hon PETER FOSS:  It is in case.  I think it is probably fairly unlikely that after six years I would be liable, but 
one would not know.  Tortious liability runs from the time the damage is incurred, not from the time the person 
was negligent.  It could have been somebody in Sydney, Hong Kong, Singapore, London or New York whom I 
had never met who advised somebody on a multi-billion dollar deal and made a mistake, and the damage could 
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happen tomorrow.  That is what is called long tail.  Those who expect premiums to drop tomorrow - or at all - do 
not realise that it has taken about 40 years for them to get where they are.   

Hon John Fischer:  Are you saying that the profits of insurance companies are not going up?   

Hon PETER FOSS:  Of course they are going up, but the companies still have liabilities.  The thing that the 
member does not understand is that even if the companies stopped taking premiums tomorrow, they would 
continue to be liable for a long time to come.  They have a lot of liabilities on their books that they still have to 
discharge.  Liability insurance tends to not go away for a long time.  It is not unusual for things to be paid out 
many years later.  In setting insurance premiums, the companies have to provide what they think the amount will 
be when the claim arises.  There is no point charging insurance premiums based on how much a company would 
be liable for today if it will not pay out for 15 years, when the damages claims will be twice or 10 times as much 
as they are now.  That is the sort of increases we were getting when the High Court was at its rampant best.  
Increases and damages awards skyrocketed.  A prudent insurer that does not want to go bankrupt in 20 years - 
nobody wants to go bankrupt in 20 years - has to ensure it has adequate assets to meet those claims.  Of course, 
the people want them to have that.  Every time somebody has not done that the people who missed out were the 
insured.  I feel sorry for those insured.  An example is the people who were insured with FAI.  To some extent it 
was their own fault because they chased a company with lower premiums, which had all sorts of ways of 
achieving that lower premium.  Those people got what they paid for.  The reality of the matter is that I would not 
want to be insured with an insurance company that was not making good money because I would know that it 
was a no-good insurance company.   

Hon John Fischer:  Why are we not legislating a five-year time limit?  

Hon PETER FOSS:  Hon John Fischer should move for that.  I would be interested to debate it if he did move it, 
because that is a fascinating point.  If anything, there will be legislative proposals to allow the court to extend the 
time.  We still cannot get a matter before court in time.  If they issue a writ, time stops running.  A few other 
things might have to be done also.  For every complicated problem, there are nice simple solutions that do not 
work.  However, by all means, let us discuss them.   

It is interesting to note that a criticism of this legislation is that we are taking away people’s rights.  This Bill 
enables us to say to those people who criticised the judges year after year for changing the law in a way that was 
unacceptable to Parliament that we want the law as it was.  The Parliament is saying, “Get back into your boxes, 
judges; the law is going back to what it was before you started to change it.  That is our job.  We do not want to 
change it.  It has cost the community too much.  We are going back to what the law was.”  All this legislation 
will do is put the law back to how it was.  It will give us certainty in the law, and I think it will provide a much 
better and fairer law.  I do not think it will take away people’s rights.  It will re-establish the law, as Parliament, 
rather than judges, has the right to do.  This legislation is telling judges, “Get back into your box.  This is our 
job.  Parliament will set this, because this is a matter of social balance.  We are going to set it.”  That is the 
proper role of Parliament, not the proper role of judges, and the High Court was out of order when it started this 
wild liability rampage.   

Like Hon John Fischer, I am not too keen on the original Bill.  The Civil Liability Bill was bad, because it had 
thresholds and caps.  I do not like thresholds and caps because they do not work.  The latest two Bills have the 
effect of putting in place the law as it was; that is, the law when it was certain and fair.  This legislation will 
wind back 30 years of High Court mismanagement of the area.  It is about time that was done.  It is about time 
Parliament reasserted its supremacy and said that it, and not the High Court, will be in charge of this area of law.  
Therefore, I am highly supportive of the legislation.  I do not expect to see massive drops in premiums.  
However, I hope that we do not get the outrageous increases in premiums that I witnessed during my time as a 
partner in a law firm.  Insurance premiums became the single largest expenditure of any law firm, after salaries.  
It is extraordinary that that much is added to the cost of doing business; it applies to every profession, trade and 
occupation.  Everybody gets caught in it, even if they do not personally have a record of claims, because that is 
how insurance works.  There might be an extra penalty for people who have a bad record.  However, generally 
speaking, and interestingly, those who have a good record can get another form of insurance.  The general run of 
people get stuck having to pay for the mistakes of others in not only this country but also other countries.  Sure, 
areas such as reinsurance - which deals in gross terms - will allow for the element of risk in the legal system.  
However, if it is not done, they get marked down.  This is a good move.  As I said, if we can even halve the rate 
of increase that has occurred over the past 30 years, we will have done well.   

It will take a long time to get confidence back in the insurance industry, because all the companies have been 
badly shocked.  Syndicates at Lloyd’s of London went bankrupt even though they were the richest people in 
England.  It was considered easy money.  People were told they could join Lloyd’s and make lots of money; they 
could double the earnings on their money.  However, they all went bankrupt.  It was one of the richest groups in 
England and the world, yet it went bankrupt.  I thank God that I never became a member of Lloyd’s.  I was very 
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tempted at one stage.  It was one of those wonderful things that one never gets around to doing.  Its bankruptcy 
was a disaster for the insurance industry.  The capacity of the market contracted and, obviously, as soon as the 
capacity of the market contracts, the individual risk goes up, premiums go up and we all have to pay more.  
There are also other factors.  I am certainly not such an optimist to think that this legislation will change things 
overnight or that we will ever get a decrease in premiums.  However, there should certainly be a slowing of the 
rate of increase.  

Clause put and passed. 

Clauses 2 to 4 put and passed.  

Clause 5:  Division 7 inserted in Part 1A -  
Hon PETER FOSS:  Before I move my amendment, I would like to take up a point made by Hon Nick Griffiths.  
He said that my amendment would lead to uncertainty, which somebody would have to pay for.  It will not lead 
to any uncertainty for the categories of occupation listed in proposed section 5PA(a) to (l) because they will 
remain listed in the legislation.  

Hon Nick Griffiths:  It will lead to greater uncertainty.  

Hon PETER FOSS:  No, it will not increase the uncertainty because those professions are listed in the Bill.  
There will be no change for them whatsoever.  What does it do to the others?  Again I have to disagree with Hon 
Nick Griffiths.  We have dealt without such a definition in the law for years - absolute years.  We never needed a 
definition that a medical practitioner was one as defined in the medical practitioners Act; nor did we need to find 
an Act that said it applied to dentists.  However, nobody had any doubt what applied to dentists.  When one 
looked at the cases, it was plain it applied to health professionals.   

I will explain all that my amendment will do.  Naturopaths do not get sued very often.  In fact, they are not part 
of the health profession that is regularly sued.  That will change - it is slowly changing - but so far they have not 
been highly exposed.  However, their premiums are calculated on the basis that they are health professionals.  
They will get charged on the basis of their perceived exposure to liability.  They will be left with doubt, and the 
cost will go on the naturopaths.  They will pay, not through a court case as it is unlikely a case will arise, but 
through premiums.  I believe it is easy to understand what a health profession is.  I could have inserted 
naturopaths, homoeopaths -  

Hon Nick Griffiths:  Do you consider them to be health professions?   

Hon PETER FOSS:  I do. 

Hon Nick Griffiths:  They are involved in health, but do you consider them to be professions?   

Hon PETER FOSS:  I know they are, and I know they have professional standards that they apply.  They would 
have no trouble satisfying people that they are professionals.  Interestingly, when the Chamber dealt with the 
professional liability Act, as the minister will remember, we did not exclude people on the basis of definition.  It 
is interesting that we did not exclude architects and accountants.  Accountants do not have an Act for 
registration, but no-one suggests that they are not professionals.  We did not exclude engineers because they 
have no Act.  No-one suggests that they are not professionals; they are obviously professionals.  It is like an 
elephant: it is hard to describe, but it can be recognised when seen.  I do not believe any problem will arise in 
knowing whether it is a profession.  It is a brave man who stands up and says to me that naturopathy is not a 
profession.  The definition of profession is not that it has a governing Act.  In the case of other non-health 
professionals, no-one suggests that engineers and accountants are not professionals - they are very good 
professionals.  

Hon Dee Margetts:  Teachers.   

Hon PETER FOSS:  Teachers now have an Act.  Teachers have not suddenly become professionals because an 
Act was passed. 

Hon Paddy Embry:  A more sensible one is whether they are paid.  You’re an amateur or a professional. 

Hon PETER FOSS:  That is another meaning of professional.  “Professional” relates to the standards that are 
applied.  It is either there or not.  I am loath to leave these people out of the benefits of the insurance, especially 
as they are the ones who will not be sued.  They are racked up with the rest, but they will stand out because they 
do not have the benefit of the application of the Friern Barnet test.  Why not?  At least they should be given the 
chance to argue the case. 
Hon Nick Griffiths:  Without being too unruly, I read your comments from yesterday and listened to what you 
have had to say about naturopaths.  I ask you to reflect on the comments made yesterday.  Would there not be 
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some difficulty in getting an appropriate peer group to apply the Bolam test?  I put to you, briefly, by reference 
to the uncorrected Hansard, your observations from yesterday -  

I do not believe we should regulate naturopathy.  They could not define what naturopathy was. 
If you cannot define something, how can you get an appropriate peer group - especially if they cannot agree on 
something?  

Hon PETER FOSS:  A lot of things cannot be defined.  There are two professional groups in naturopathy, just as 
there are two professional groups in accountancy.  Accountancy will vary from time to time.  It has developed 
enormously over the years.   
Hon Ray Halligan:  There are three groups.  
Hon PETER FOSS:  Accountancy contains three groups, I am told.  What accountants do has changed 
enormously over the years.  If accountancy were defined in 1890, that definition would exclude some of the 
major tasks and earners that have emerged since that time.  Naturopaths have two professional groups within 
Australia.  Professional naturopaths belong to those groups.  They have courses by which people are accredited 
to be a member of those groups.  For instance, to become a member of these associations, a person must show 
that he or she has passed an appropriate tertiary course and has the appropriate experience.  Professional 
standards apply, disciplinary proceedings are utilised to remove people, and a group insurance scheme operates.  
It does all the things a professional is expected to do.  The profession does not have one thing - an Act.  Why 
should an Act suddenly turn a person into a professional because some Government anoints that person as a 
professional?  
Hon Dee Margetts:  Could you use accreditation?   
Hon PETER FOSS:  That begs the question of who will accredit people.  The performance of accreditation will 
be required.  I think it would be better to say “include any of the following”.  Therefore, “health professional” 
would be undefined and all people would have to say is that they are health professionals.  The problem with this 
definition is that it is an exclusive definition, not an inclusive definition, and it does not allow the courts to apply 
the ordinary meaning of “health professional”.  I have included both amendments on the supplementary notice 
paper as they can be considered as alternatives or supplementary to each other.  I believe it would be sufficient to 
move the first definition to say “includes”, and leave it to the courts to work it out, as is often the case.  That 
avenue would not add to the expense.  It would allow groups such as those I have mentioned to say that they are 
health professionals and should be entitled to the same test.  That test would have applied prior to the High Court 
distinguishing the Friern Barnet test, or the Bolam test as the minister refers to it; it is Friern Barnet hospital.  
That test applied to health professions, and it was not based on registration as a doctor.  One could argue, as one 
does in many cases, that this could apply to similar situations.  Therefore, these practitioners had access to the 
Friern Barnet test, but, along with everyone else, they lost it when the High Court fiddled with this matter.  I 
suggest that we put the test back.  It was not previously based on an Act that defined each area.  Practitioners 
often come to this State and practise under a licence.  They are not practitioners under our Act, but they come 
here with sporting teams and we provide a dispensation from the Act so they can practise here.  It would be 
peculiar if those people, who are not medical practitioners as defined by the Medical Act, were, while they were 
here, able to apply a different standard of care from the doctor next door who is registered.  This Bill does not 
deal with medical practitioners as defined, and other persons similarly qualified.  It refers to those identified in 
the Medical Act.  People operating under one of the exceptions will be caught.  For instance, a physiotherapist 
who might be qualified in America may come here for a period under the supervision of another physiotherapist.  
That visitor would not be registered here.  That person is not protected.  His principal might be protected.  If 
sued, a different standard would apply to that person from that which applies to his principal.  It seems to me that 
a division is being applied that we do not need - and for no good reason.  It will lead to problems with insurance, 
not cases.  I move -  

Page 4, line 1 - To delete “means” and insert instead “includes”. 
Hon NICK GRIFFITHS:  I will state the Government’s position.  I did so by way of interjection, although not in 
its entirety.  The preference is to retain the status quo as put forward in the Bill.  The reason for that view, as I 
stated by way of interjection, is that we want a body that is clearly recognisable to provide the peer group so that 
the Bolam v Friern test can be applied.   
Hon Peter Foss:  And they have to satisfy it anyhow.   
Hon NICK GRIFFITHS:  Yes, so that is the reason.  I could restate that 50 times, but it would not alter the 
reason.  That is the first preference, and we will vote accordingly.  The second preference is the amendment 
moved by Hon Peter Foss.   

Hon Peter Foss:  I have moved two amendments -   
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Hon NICK GRIFFITHS:  Hon Peter Foss has moved only one, and if that gets up, our preference is to stay there 
without venturing into debate on the next amendment.  I note that the honourable member has already said that 
he prefers to stay with the insertion of the word “includes” after the deletion of the word “means”.  We propose 
to vote against the amendment he has moved.  If he is successful, I trust that that will be the end of the issue.  If 
it is not the end of the issue, we will deal with his next amendment.   

Hon DEE MARGETTS:  Hon Peter Foss foreshadowed this amendment in his second reading contribution 
yesterday.  Outside the Chamber, I mentioned to Hon Peter Foss that I would liaise with my colleague Hon Giz 
Watson because she deals with health issues on behalf of the Greens (WA).  It is consistent with the official 
recognition of the preventive and wider health issues rather than just the sickness emphasis that we have in the 
community; therefore, we are inclined to support the amendment.   

Amendment put and passed. 
Hon PETER FOSS:  I would like to move my next amendment, but I think I will ask Hon Dee Margetts what the 
Greens’ view is.  I think it is sufficient to insert the word “includes” into the provision and to rely upon the 
debate for these people to be included.  It may be more helpful to provide some guidance, but I am easy with 
that -   

Hon Dee Margetts:  On this amendment?  

Hon PETER FOSS:  Yes, I wonder whether I should move amendment No 2/5.  I would like to know whether 
there is support for it because if -   

Hon Dee Margetts: Sorry, that is what I was actually commenting on.   

Hon PETER FOSS:  Okay.  I move -  

Page 4, after line 28 - To insert - 

(m) any other discipline or profession practising in the health area which applies a body of 
learning. 

Hon NICK GRIFFITHS:  I am surprised that Hon Peter Foss has moved this amendment, but then again, life is 
full of surprises.  I will refer to the uncorrected Hansard, and we have made reference in particular to 
naturopaths -   

Hon Peter Foss interjected. 

Hon NICK GRIFFITHS:  I note this very interesting observation by Hon Peter Foss in the uncorrected Hansard -  

The very reason that a lot of these natural medicines flourish is because they are not supported by 
scientific evidence.  That is often the essence of them.  

The member went on to make a comment about how the world develops.  However, I am concerned that perhaps 
the member will not achieve what he wants to achieve with respect to naturopaths.  When the member talks 
about a lack of scientific evidence, does a “body of learning” refer to what is involved in being a naturopath or is 
it something that is based on certain traditions?  I think the member’s amendment poses greater uncertainty.   

Hon PETER FOSS:  I beg to differ.  One of the ironic things about this is that despite the fact that naturopathy is 
based on mainly handed down remedies and folk knowledge, it is certainly a body of knowledge because there is 
a very good reason and explanation for it.  The fascinating thing about it is that naturopathy has constantly been 
found to be right, and medicine has constantly been found to have overlooked something.  The classic example is 
drugs.  I have not heard of people having problems with naturopathic remedies with unforeseen consequences, 
but it happens almost daily with drugs.  Almost daily the Internet gets an extra notation on some drug because of 
an unintended side effect that was not known about.  I will provide members with an example.  I took an anti-
cholesterol drug.  I went through a year of agony.  I had tests for this and tests for that, and most of them 
undignified.   

Hon Nick Griffiths:  I think you should desist at this stage.   

Hon PETER FOSS:  I will leave the rest to the imagination of members.   

Hon Derrick Tomlinson:  What about thalidomide?   

Hon PETER FOSS:  I was going to come to thalidomide.  I took this drug, and after a year I thought I would 
look it up on the Internet.  The Internet said that it worked by affecting the smooth muscles, which is where I 
thought I had been having my problems.  I did some more research and found that the type of symptoms I had 
were common in users of this drug.  I went to my doctor and said that I thought my symptoms were caused by 
the drug.  The doctor had been sending me to every specialist he could think of, and he thought that that was 
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quite possible.  I stopped taking the drug and within a week the problem had disappeared, and it has not come 
back since.  That is medical science for you!   

Hon Derrick Tomlinson mentioned thalidomide.  I happened to be working in the United States with the firm 
that acted for the Distillers Company (Biochemicals) Ltd when the writ was served in the United States on New 
Year’s Day.  I was the only one in the office on New Year’s Day.  Look at the number of people who are still 
suffering from the effects of thalidomide.   

Hon Dee Margetts interjected.   

Hon PETER FOSS:  I was told that the office opened on New Year’s Day, so I turned up, not knowing any 
better, to find that I was the only one there.   

Hon Sue Ellery interjected.   

Hon PETER FOSS:  No, it was just one of those bravo New York attitudes: “We work on New Year’s Day.”  
However, no-one actually turned up.  I did not know that - I would have known for next New Year’s Day had I 
still been working there.  The reality of the matter is that these side effects are legion.  A person can find out a 
particular drug’s side effects on the pharmaceutical company’s drug site on the Internet.  They are updated 
almost regularly because the company has found something else nasty that the drug does.  We are talking about 
medical science.   

The practice of medicine is also an interesting topic.  In the living memory of members, how many things have 
changed to the opposite from what members were told they should originally do?  I can remember that when I 
was the Minister for Health there used to be health gurus - we used to call them the mind benders.  I got very 
suspicious when one of them said that he had given up eating margarine and gone back to butter.  I asked him 
why.  He said that it was actually safer to eat butter than margarine.  It took another five or six years for the 
problems with margarine to become public, but these guys knew and had stopped eating margarine well before 
then.   

Hon Derrick Tomlinson:  As a boy I was told that I should eat my spinach.  Now I’m told that if I eat my spinach 
it will affect my gout! 

The DEPUTY PRESIDENT (Hon Kate Doust):  Order, member!  I might just remind some members that they 
should speak only when sitting in their own seats.  

Hon PETER FOSS:  Do members remember when the standard treatment for any type of illness was to stick 
leeches on people?  That was the method by which ailments were treated.   

Hon Dee Margetts:  They needed a good lawyer on them.   

Hon PETER FOSS:  That is the same thing!  If members read a medical treatise that was written even just 30 
years ago, they will find that the treatments for some conditions would be considered ridiculous today.  When I 
was a kid and bruised myself, something hot would be placed on it, whereas nowadays something cold would be 
put on it.   

Hon John Fischer:  Leeches are making a comeback.   

Hon PETER FOSS:  They are.  Some people in the medical profession place leeches on a serious injury, such as 
a severed limb, to clear the wound.  Today leeches are used for slightly different reasons than they were used in 
the past.  Maggots are also used to clean out gangrene.  The reality is that things change.   

Hon Nick Griffiths:  I point out that some members are contemplating having lunch!  

Hon PETER FOSS:  Medical science is notorious for changing its opinion.  A good thing that can be said about 
naturopathy is that it is consistent.  A lot of its methods have been used for hundreds of years because they work.  
That is why people take up a lot of remedies used by naturopaths, not because somebody in a laboratory tested a 
treatment on 100 rats and conducted trials on 1 000 people.  Naturopathy has been used as a folk remedy for 
hundreds of years, and it has worked.  Aspirin is a classic example of that.  Naturopathy is a body of learning 
that does not happen to match up with what we would call the modern scientific method.  However, the results of 
naturopathy are occasionally better than the results produced by the modern scientific method.  When dealing 
with human beings, modern science is plagued by a fault of any big study: multifactorialism.  Most of the studies 
conducted by modern science do not take into account the multifactors.  The classic example of why things are 
not found out is that it is not until the treatment is spread among an enormous amount of the population that 
those factors - some of which are adverse - show up.   

Hon Derrick Tomlinson:  Alternatively, the researchers control the extraneous variables.   
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Hon PETER FOSS:  That is right.  That is a very good point.  The nasties are left out by controlling the 
extraneous variables.  People who might suffer from a problem are not included in the studies.  That is right.  
Hon Derrick Tomlinson, who did not say anything, but passed me a verbal note -   

Hon Derrick Tomlinson:  I can speak now because I am in my seat.  I can interject at random.   

The DEPUTY PRESIDENT (Hon Kate Doust):  Hon Peter Foss should not encourage him.   

Hon PETER FOSS:  I should not, but he is quite right.  I am sorry, but I do not agree with the minister’s 
statements.   

Hon DEE MARGETTS:  I would like to add another example to those alluded to by Hon Peter Foss.  I refer to 
the inability of the medical profession to deal with widespread issues such as menopause.  When I went to my 
usual general practice, the doctor I usually see was not there.  I put on the record that I am going through 
menopause.  The first thing the GP I saw asked me was how I knew that I was going through menopause.  I 
explained to him that I was relatively aware of my own system.  I had not even finished the sentence that I had 
experienced night flushes, hot flushes and power surges before the doctor started writing a scrip for hormone 
replacement therapy, which was interesting.  Firstly, he assumed that I would not understand what I was going 
through and, secondly, he did not want to take the time with me to work through what options were available to 
me for my system.  Fortunately, I told him that I was not ill.  I put that on the record.  I took the time to explain 
to the GP - some members may have noticed - that from time to time, certainly over the past year, some of my 
clothes disappeared and I would pick up whatever was available to use as fan.  I am doing that less frequently 
now because I am working with a natural hormone therapist, of which there are very few in Western Australia, 
who works with people to find out what combination of therapies are suited to the individual.   

Given that the issue is so widespread, it is astounding that the medical profession does not have its head around 
dealing with menopause by prescribing a range of natural hormones instead of simply writing out a scrip for 
HRT.  The medical profession has not yet learnt how to deal with not only the power surges but also the range of 
symptoms that can accompany menopause, which impact widely on many useful people in society who, without 
treatment, would otherwise find life more difficult to cope with.  There are not so good and better health 
professionals and naturopaths.  Similarly, there are not so good and better doctors in the medical profession.  
However, the Greens (WA) support the amendment that recognises the necessity for the public to choose from a 
wider range of options among health professionals.   

Amendment put and passed.   

Hon PETER FOSS:  I rise because I know that Hon John Fischer has something to say on the clause.   

Hon JOHN FISCHER:  I am concerned with proposed section 5PB.  Perhaps the minister can bear with me for a 
moment.  In the speeches leading up to this provision, reference was made to the removal of the rights of people 
who might have been badly treated.  Proposed subsection 5PB(1) states -  

An act or omission of a health professional is not a negligent act or omission if it is in accordance with a 
practice that, at the time of the act or omission, is widely accepted by the health professional’s peers as 
competent professional practice. 

Although proposed subsection (3) is interesting, I will not read it out.  Proposed subsection (5) states - 

A practice does not have to be universally accepted as competent professional practice to be considered 
widely accepted as competent professional practice. 

As the judgment of these matters will be taken from the courts and placed in the hands of professional peers 
within the health industry, for example, I cannot see how a plaintiff would have a leg to stand on.  I am not a 
lawyer, but it seems to me that under those proposed subsections it will be virtually impossible for a plaintiff to 
mount a case.  There are incompetent doctors.  It is all very well to talk about insurance premiums going up.  
Frankly, as I have mentioned before - I will not go into it in detail - I do not believe this legislation will lower 
premium claims.  However, in this case it will be virtually impossible for a plaintiff to carry through an action.  
That is especially so under the provisions of proposed subsection (6), which states -  

In determining liability for damages for harm caused by the fault of a health professional, the plaintiff 
always bears the onus of proving, on the balance of probabilities, that the applicable standard of care 
(whether under this section or any other law) was breached by the defendant. 

I repeat: if the judgment is taken from the courts and put into the hands of an industry’s professional peers, I 
believe that premiums should certainly decrease because I cannot see that a plaintiff in any situation will be able 
to successfully argue his case in court.  That is disturbing.  This is not quality legislation.  Hon Peter Foss said 
that the omission of a five-year period in which a plaintiff should be able to take an individual or company to 
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court for negligence in these areas was an interesting concept.  I presume that is from a lawyer’s point of view.  
Surely that would be better than stopping people from being able to take a case to court at all.   

Hon NICK GRIFFITHS:  This does not stop people from going to court at all.  Proposed section 5PB(6) is the 
current law.  The policy decision is that the Government wishes the law to revert to what it was, because that is 
considered to be a better way to run affairs.  Under proposed section 5PB(1), it seems quite reasonable that a 
health professional should be able to act in accordance with a practice that, at the time of the act of omission, 
was widely accepted by the health professional’s peers as competent professional practice.  Proposed subsection 
(3) recognises that there may be more than one practice. 
Hon JOHN FISCHER:  It is really proposed subsection (5) that concerns me, because it seems to take any of the 
onus away from a universally accepted competent practice. 

Hon NICK GRIFFITHS:  Again, there may be more than one practice.  Why must a practice be universally 
accepted?  It is a judgment.  It is considered that that is a better way to run affairs than the way in which the High 
Court has gone about matters in recent times. 
Hon Peter Foss:  Circumcision is a classic example.  Some people do it and some people do not.  It is widely 
accepted, but it is not necessarily universally accepted. 

Hon NICK GRIFFITHS:  There are many examples, no doubt.  I made an interjection in a light-hearted way 
earlier about delving into these examples too much, noting the wish of some members to engage in another 
activity at one o’clock. 

Hon PETER FOSS:  I have two questions about proposed subsection (2).  I read proposed subsection (1) as a 
declaration of the law.  It declares the law.  Proposed subsection (2) states that it does not apply.  Is it thereby 
declaring that that is not the law? 

Hon NICK GRIFFITHS:  I note what the honourable member has said.  Proposed subsection (1) is not the law 
now.   

Hon Peter Foss:  No, but it declares what it will be from now on. 

Hon NICK GRIFFITHS:  That is so.   

Hon Peter Foss:  You can read it two ways. 

Hon NICK GRIFFITHS:  Yes, it can be read two ways.  I suggest that proposed subsection (2) does not change 
the common law regarding the matters to which it refers; namely, information.  The member has put forward the 
proposition one way; namely, that what I refer to in a shorthand way as Bolam - the Bolam Friern test - is being 
introduced now.  That is not to say that the common law may not of itself evolve to go back to the Bolam Friern 
test, but it is being introduced, if this is passed, to become the law now.  It is not being introduced to become the 
common law with regard to the matters set out in proposed subsection (2), but it does not preclude the common 
law from going back to that.  That is how I interpret it.  I might be wrong.  I know there is an alternative, but that 
is how I interpret it. 

Hon PETER FOSS:  I hope the minister is right. 

Hon Nick Griffiths:  So do I. 

Hon PETER FOSS:  The minister is really saying that proposed subsection (2) means that proposed subsection 
(1) does not declare the law in respect of this type of act or omission.  Therefore, it does not affect the law, and 
wherever the common law goes, it goes. 

Hon Nick Griffiths:  It is not an application, as in it does not apply.   

Hon PETER FOSS:  Yes.  That is one interpretation.  Now that we have it on the record, that will be helpful.  I 
will ask my next question.  The minister said that there was a good policy decision for this.  What is that policy 
decision? 

Hon Nick Griffiths:  I do not know whether I used the adjective. 

Hon PETER FOSS:  The minister said it was done as a matter of policy.  I just want to know what the policy 
was. 

Hon NICK GRIFFITHS:  It is a matter of policy.  Whether it is good or not is a matter of judgment.  I refer to 
the “Review of the Law of Negligence” in September 2002, commonly known as the Ipp report.  At page 45, 
under the heading “The provision of information”, paragraph 3.37 states - 

An important implication of the patient’s right to give or withhold consent is that the opinions of 
medical practitioners about what information ought to be given to patients should not set the standard of 
care in this regard.  The giving of information on which to base consent is not a matter that is 
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appropriately treated as being one of medical expertise.  Rather, it involves wider issues about the 
relationship between medical practitioners and patients and the right of individuals to decide their own 
fate.  The court is the ultimate arbiter of the standard of care in regard to the giving of information by 
medical practitioners. 

As I understand it, the policy flows from those words.   
Clause, as amended, put and passed. 

Clauses 6 to 10 put and passed. 
Title put and passed. 

Bill reported, with amendments. 
Leave granted to proceed forthwith through remaining stages. 

Report 
Report of Committee adopted. 

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Housing and Works), and returned to the 
Assembly with amendments. 

Sitting suspended from 1.00 to 2.00 pm  
 


